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- resipsa loquitur

- per se defect
- food products
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RESTATEMENT (THIRD) OF TORTS: PROD. LIAB. §§2-4, 7 (AM L. INST. 1998).
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A product is defective when, at the time of sale or distribution, it
contains a manufacturing defect, is defective in design, or is defective
because of inadequate instructions or warnings. A product:

@ ...;

(b) is defective in design when the foreseeable risks of harm
posed by the product could have been reduced or avoided by
the adoption of a reasonable alternative design by the seller
or other distributor, or a predecessor in the commercial chain
of distribution, and the omission of the alternative design
renders the product not reasonably safe;

(c)....

RESTATEMENT (THIRD) OF TORTS: PROD. LIAB. §2 (AM. L. INST. 1998)
[hereinafter referred to as “PROD. LIAB. RESTATEMENT”].
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“RAD " would reduce/avoid the risks of harm
+) omission of the RAD renders the Product not reasonably safe

“dual requirement”

(*) Reasonable Alternative Design
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“Untaken Precautions”
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Section 2(b) requires not only proof of the availability of a
reasonable alternative design, but also a finding that the
failure to adopt a reasonable alternative renders the product
not reasonably safe. The dual requirement was included to
highlight the point that an alternative design may deprive the
product as manufactured by the defendant of important
features which make it desirable and attractive to many
consumers. The mere availability of a safer designh does

not, ipo facto, mean that the actual design is defective.

James A. Henderson, Jr. & Aaron D. Twerski, Essay: Intuition and Technology in
Product Design Litigation' An Essay on Proximate Causation, 88 GEO; Li.d., 659,
666 n.40 (2000)(emphasis added).
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d. Design defects: general considerations.

Assessment of a product design in most instances
requires a comparison between an alternative
design and the product design that caused the injury,
undertaken from the viewpoint of a reasonable
person. That approach is also used in administering

the traditional reasonableness standard in
negligence.

PROD. LIAB. RESTATEMENT §2 cmt. d (emphasis added).
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PROD. LIAB. RESTATEMENT § 2 cmt. f

When evaluating the reasonableness of a
design alternative, the overall safety of
the product must be considered. It is not
sufficient that the alternative design would
have reduced or prevented the harm
suffered by the plaintiff if it would also
have introduced into the product other
dangers of equal or greater magnituge.

(emphasis added).
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* McMahon v. Bun-O-Matic Corp., 150 F.3d 651 (7th
Cir. 1998)(Easterbrook, J.)
c ALEEEIT7N\AREMERZE SN

* Dawson v. Chrysler Corp., 630 F.2d 950 (3rd Cir.
1980)(dictum).

* THIRD RESTATEMENT PROD. LIAB. § 2 cmt. f.
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TWERSKI, PRODUCTS LIABILITY: PROBLEMS AND PROCESS 257-66 (7th Ed., 2011)(I DawsonZE 4 1% 88 5-41).
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Dawson v. Chrysler Corp.
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Trolley Problem Derivatives
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Trolley Problem / Dilemma Situation

Judith Jarvis Thomson, The Trolley Problem,
94 YALE L.J. 1395 (1985).

The Trolley Problem

Judith Jarvis Thomsont

\ “The founding mother of the trolley
' problem” |

__________________________________________




Bridge Problem

bridge rail

SchooIBus

DOl DA>

0 children and one
N\ N ClLININIGLI Al 0lG

driver

center line LIAE

AV
A

(2) - bridge rail

Drawn by Hirano based upon hypos. in Clive Thompson, Relying on Algorithms and Bots Can Be Really, Really
Dangerous, WIRED, Mar. 25, 2013, available at https://www.wired.com/2013/03/clive-thompson-2104/ (last visited Oct.
25, 2016) (originally in Gary Marcus, Moral Machines, New Yorker Blogs, No. 27, 2012, available at
http://www.newyorker.com/news/news-desk/moral-machines (last visited Oct. 25, 2016)); Jeffrey K. Gurney, Crashing
into the Unknown: An Examination of Crash-Optimization Algorithms through the Two Lanes of Ethics and Law, 79 ALB.
L. REV. 183, 261 (2015-2016).
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Bridge Problem

e Suppose that a school bus suddenly enters the
AV’s lane.

* Suppose that the AV has only two options;

(1) to go straight and kill 30 children and one driver in
the school bus; or

(2) to turn right and kill the occupant of the AV.

 The manufacturer might prefer (1), while
utilitarians might recommend (2).




Application / Analysis

AlIGO’s 2nd meeting at OECD
in Paris, Nov. 12, 2018

isumu Hirano

<
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Application / Analysis

e EFETEIR—design choice—DElRE,

o FaHL., (BBEERET LD RFA—classical design
defect—) DEIRE,

o A—HD AN, (1):(/7 L I\R (2R HEREVDIEKETZE
EIRLTLV=5E . /N ADERErIE . RADEL T(2) AVAHETF
h\%@fk,ﬁééa_ﬁ’&ﬁ’hli BN T(ZBIhof=&

FiRL. ZDORADD A—HAIZEKBFRIFERANAVEERRIZE
fRIZSHE 1=, &EET S,

o . A—Hh AN, (2)$F£I:F7b\6%@12%“6%5&&%&\5%&%
FEIRL TS AVEEE DERERIE. RADELT(1)RY—
JL=INR|Z Elx?'éaﬁﬂﬁtb\')nanr’i—E?R?‘WiAV%E HYBE
B IZBIMoT=EEERL . FDRADD A—H AIZLS5F4RH
MAVEZEERRIZERRIZESE -, EXRT S,




Application / Analysis

c DA EZLGEETHAIEERI NIL, A—7
Az&B. *&ﬁ‘-h\QETTéﬁﬂg‘(Z)@@?ﬂli
— ADAVEE DIEHICEI > TZHOFEEETR
M5, reasonable THHOTERET LD XA TIE
A AW
s WIZEZ I, X’J—)L-A‘;u:ﬁii%'%?'éﬁﬂﬁ(l)
DERIT. ZHOFZEDNEHDOTIZ—AD
AVEE B Lb\ﬂj]h\bfa&\?ﬁ\b\ not reasonablé
safe CHOTCEKET LD RATH S,




Application / Analysis

s [$EGHEBFREHNLTEETHALEAIRIT NIL(H)., 2
DR A&IZVHBDnZE(ER)ELTIEHIZT 5
EMN—HIEF SNy,

o L HETAOBAVAE T I HERR(2)[E. AVEEE DRZE.
ARD—=IL NADZHDFEDMZRHOAEDGER) L
L TH#KOH 5. not reasonable safe THYERET LD R E.

o LML, RT—IL-N\RIZEET HER(L)D. FEDM
. AVEEDMMZROADGEE)ELTHH M 6., not
reasonable safe TV . ®IFVERET LD RFaEIZiZ->TL
EFODTITELA ...,

(*) W. Bradley Wendelid. BHBRIEEETHHENSTIRAHFH0 TUES, BERE A ABEA

I NI, BHOFEETROAICAVEEZTBHICT AR ARMBTHLSEFTRINBLHEFRLTLVS, W

Bradley Wendel, Fconomic Rationality and Ethical Values in Design-Defect Analysis® The Trolley
Problem and Autonomous Vehicles, 55 CAL. WESTERN L. REV. 129 (2018).
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Application / Analysis

[ B A5 BTSRRI . BEBELZ L D TIXAZL VAN,
WEET HDILES, Ij]*”__ﬁﬂ’]f&ﬁfwﬂb\%bh@b‘o
%%%%W*IJ'-ﬁMHﬁ¢JR0)7§7ﬁ ZEHZDTIXELADY,
reasonableness = B<PL->Negligence
 Mark A. Geistfeld, A Road Map for Autonomous
Vehicles: State Tort Liability, Automobile Insurance,
and Federal Safety Regulations, 105 CAL L. REV. 1611,
1647-50 & n.150 (2017).
* RI#5PROD. LIAB. RESTATEMENT § 2 cmt. £

LML HEFHFICIERTSANE ...

* Jean Fancois Bonnefon et al., The Social Dilemma of Autonomotis
Vehicles, SCIENCE, Vol.352, Issue 6293, 1573 (June 2016)if#3X

. L\iblszystandersfﬁéJ(? )b-NZﬁU@ﬁHﬁ%dﬁﬁ
BHFLRRIZBEE T RNEME ..
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2017 German Ethics Commission Report

YD BEEEGEED MR, FFHFRERAL TS,

9.

In the event of unavoidable accident situations, any distinction based on personal features
(age, gender, physical or mental constitution) is strictly prohibited. It is also prohibited to
offset victims against one another. General programming to reduce the number of
personal injuries may be justifiable. Those parties involved in the generation of mobility
risks must not sacrifice non-involved parties. (emphasis added)

*’fx: llll 14
]
W W
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https://www.bmvi.de/SharedDocs/EN/p

ublications/report-ethics-

commission.pdf? blob=publicationFile
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1.6 No selection of humans, no offsetting of victims, but principle of damage
minimization

The modern constitutional state only opts for absolute prohibitions in borderline cases,
such as the ban on torture relating to persons in state custody.* Regardless of the
consequences, an act is mandated or prohibited absolutely because it is intrinsically
already incompatible with the constitutive values of the constitutional order. Here, there
is, exceptionally, no trade-off, which is per se a feature of any morally based legal regime.
The Federal Constitutional Court’s judgment on the Aviation Security Act ° also follows
this ethical line of appraisal, with the verdict that the sacrifice of innocent people in favour
of other potential victims is impermissible, because the innocent parties would be
degraded to mere instrument and deprived of the quality as a subject. This position is not

without controversy, either in constitutional law ° or ethically 7, but it should be observed
by lawmakers. (emphasis added)

2017 German Ethics Commission Report on Automated and Connected Driving
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However, the Ethics Commission refuses to infer from this that the lives of humans can be
offset* agai | f other | : . : hat | It
permissible to sacrifice one person in order to save several others. It classifies the killing of
or the infliction of serious injuries on persons by autonomous vehicles systems as being

wrong without exception. Thus, even in an emergency, human lives must not be ,,offset”
: h of] 5 i hi . he individual | ed

,sacrosanct®“ No obligatinns of solidarity must be imposed on individuals requiring them
to sacrifice themselves for others, even if this is the only way to save other people.

—

A different decision may have to be taken if several lives are already imminently threatened

and the only thing that matters is saving as many innocent people as possible. In situations

is that which costs as few human lives as possible. Here, the Commission has not yet been

able to bring its discussions to a satisfactory end, nor has it been able to reach a consensus

in every respect. It thus suggests that in-depth studies be conducted.®  (emphasis added)
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Criticism of the 2017 German Ethics Commission Report

[NATUREJZE D Moral Machine ExperimentZfi3X+. 2017 German Ethics Commission Report& KR 1T &

PHSs=HATOSISER: | ARTICLE

hitps:dSdoi.org 10,1048/ s41886-01 806376

The Moral Machine experiment

Edmmuond Awvad!, Suban Dsowes', Richand Kim', lonathan Schoke?®, Juseph Henrick®, Asm SharitP, lean Frangois Bommne oo &
Iyad Rahwan'~

Consider, as a case in point, the ethical rules proposed in 2017 by the German Ethics
Commission on Automated and Connected Driving I. This report represents the first
and only attempt so far to provide official guidelines for the ethical choices of
autonomous vehicles. As such, it provides an important context for interpreting our
findings and their relevance to other countries that might attempt to follow the
German example in the future. .... On the other hand, German Ethical Rule
number 9 does not take a clear stance on whether and when autonomous vehicles
should be programmed to sacrifice the few to spare the many, but leaves this
possibility open: it is important, thus, to know that there would be strong public
agreement with such programming, even if it is not mandated through regulation.

Jean Francois Bonnefon et al., 7he Moral Machine Experiment, 563 NATURE 59, 60 (Now. 1, 2018)(emphas1s
added).
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